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Ten Lessons About

Regulation and Schooling

State regulation of schooling is coming under increasing
scrutiny, primarily for three reasons. First, over the last
10 years state regulation has expanded into a number of
areas previously left to local policymakers and educa-
tors, leading to increased complaints about the con-
straining nature of state rules.

Second, policymakers and educators at all levels of
government are questioning the types of state regula-
tion, examining the degree to which it should focus on
school resources, school practice, or school outcomes.
Third, states have been employing extreme variations of
regulatory treatment — specifically deregulation and
state takeover — in new attempts to respond to diversity
among districts and schools. Each of these factors
means that regulation has become an increasingly
important topic in educational policy and governance
discussions.

Local complaints about state regulation have grown
over the last decade as more aspects of schooling have

come under state purview. For example, whereas most.

states delegated teacher salary decisions to districts prior
to the mid 1980s, by 1986, at least 30 states had set
minimal salaries (Darling-Hammond and Berry 1988).
Similarly, states entered into the area of curriculum in
.an unprecedented fashion, making policy about re-
quired courses, time spent on various subjects, and skills
to be tested (McDonnell and Fuhrman 1985; Fuhrman,
Clune and Elmore 1988).

The growing volume of regulation has led to renewed
fears about the loss of local control and to more critical
examination of the types of regulation.

State education regulation can be classified into three
types, depending on whether the focus is school inputs,
school processes, or school outputs. The input category

includes requirements about resources, such as rules
about certain levels of expenditure or necessary teacher
qualifications. School process regulations concern the
organization and delivery of instruction. They set
parameters for school practice by specifying the subjects
to be offered, class sizes or grade-level organization.
Regulations that focus on outputs or outcomes set levels
of student performance or school completion, for
example.

Traditionally, regulation has focused on inputs and
processes because consensus about outcomes has been
lacking (Smith and O’Day 1991). However, increased
state regulation of process over the last 10 years and
research evidence suggesting that schools need more
flexibility about the way they organize and deliver
instruction (Purkey and Smith 1983), have led to
growing criticism of process regulation.

Dissatisfaction over the growth of regulation is encou-
raging state policymakers to experiment with new forms
of regulatory treatment. Several states exempt some
schools and districts from certain regulations while they
focus more oversight on those that have had problems
complying with state rule. Efforts to differentiate regu-
latory treatment in turn raise questions about the
purposes and effects of state education regulation,
contributing to the current debate.

For the past several years, researchers at the Consorti-
um for Policy Research in Education (CPRE) have been
examining state regulation of districts and schools. This
policy brief summarizes the highlights of CPRE’s
analyses and research. It is based primarily on four state
case studies of different approaches to regulatory treat-
ment (see publication list, p. 9). It also draws from other
research on state policy and state-local relations.
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The term ‘“regulation”
takes on a number of
1 meanings in discussions
of education governance.

Lack of clarity about the

nature and source of external re-
strictions hinders discussions about
the relationship between regulation
and constraints on practice.

Policymaker and educator refer-
ences to education regulation fre-
quently encompass a variety of gov-
ernmental policies, including but
not limited to regulation. The term
is used to refer to policies that set
standards, be they laws or statutes,
rules with the force of law, or guide-
lines that are in fact voluntary. Only
sometimes is the term regulation
applied literally to rules established,
generally by state boards of educa-
tion, to implement statute.

The confusion about regulation is
not merely semantic. Often, efforts
by states to deregulate apply only to
regulation and not to statute.

Sometimes specific statutory pro-
visions are designated as waivable.
However, many recent deregu-
latory programs, whether legis-
latively sanctioned or not, involve
the discretion of state boards and
education agencies over their own
rules. Legislatures are reluctant to
grant boards similar authority over
the application of statute.

Ironically, as legislatures become
more active education policy lead-
ers, more policy which may have
been subject to regulation in the
past is now incorporated in statute.
Deregulatory efforts may disap-
point those expecting most state
policy to be subject to waiver or
elimination when in fact only literal
regulation is at issue.

Another consequence of the ambi-
guity surrounding the term regula-
tion is the inability of educators to
identify the governmental source of
constraints on practice. “Regula-
tion” is used by local educators to
refer to federal, state and local
policy as well as to the interpreta-
tion of federal policy by states and
2 the interpretation of federal and

government.

(Merriam-Webster, 1987).

reguclaction\ ,n 1: the act of being regulated 2 a: an
authoritative rule dealing with details or procedure b: a
rule or order having the force of law

stateute\, 7 1: a law enacted by the legislative branéh of a

Source: Webster’s Ninth New Collegiate Dictionary

state policy by districts. As a result,
complaints about policy barriers
are frequently inaccurate; educators
identify barriers that are not in fact
rule-based or cast the wrong gov-
ernment in the role of regulator.
Sometimes the complainants lose
credibility in the process.

The effect of the ambiguity may be
to misstate the constraints imposed
by regulation and to pin too much
hope on the potential of deregula-
tion as a strategy to encourage
school innovation. Policy discus-
sions of deregulation would benefit
from precision and clarity. In con-
sidering deregulation as means of
enhancing school flexibility, policy-
makers should assess the contribu-
tion of each of the following to
creating constraints on practice:
statute, rule, guidelines, policies and
interpretation of these instruments
by local educators and policy-
makers.

The relationship between
z regulation and school im-

provement is uncertain.
Purportedly, regulations mandate
activities, processes or behaviors
that are related to policymaker no-
tions of good schooling. For exam-
ple, policymakers regulate class size
because they believe smaller classes
are better than larger classes. How-
ever, the relationship between regu-

lation and good practice is likely to
be weak for at least five reasons.

First, like most activities involving
judgment and discretion, school
practice is not easily amenable to
regulation. Regulation is one of

many influences on practice, which
is shaped by needs, capacities, dis-
positions, motivations and a host of
other factors. Some important as-
pects of practice with clear links to
student learning — such as the
presenice of explicit instructional
school goals — are particularly dif-
ficult to regulate. Regulations can
call for goals to be developed and
specify the process of development,
but they can not assure that the
goals will be meaningful, consen-
sual, or motivating.

Second, most regulations are likely
to be set at minimal levels, provid-
ing a floor not a goal for practice or
performance. High, or leading edge,
requirements mean that for some
period of time, and perhaps a
lengthy period, most schools in a
state would be below standard. This
situation is typically viewed as polit-
ically intolerable. High standards
are likely to be countered by local
requests for more resources. Also,
the imperative for policymakers has
been to do something about the
schools and districts at the bottom
of the scale that can make the state
look bad in comparison to others.
Only recently have concerns about
national competitiveness suggested
that the entire distribution needs to
be moved up several notches.

Third, the political factors that pro-
mote a focus on the minimal or
the lowest common denominator
standard are, ironically, reinforced
by the findings of educational re-
search that school improvement is a
unique, site-based endeavor. Rea-
soning that excellence cannot be
mandated, educators have urged
policymakers to minimize require-
ments. So political consensus can be



built most easily around those man-
dates likely to be viewed as least
intrusive; one way to minimize in-
trusion is to construct mandates
that are already exceeded by most
schools and districts.

Fourth, good practice is difficult to
measure. Regulatory enforcement
tends to center on measurable prox-
ies of good practice, such as paper
trails indicating that good planning
processes are followed or that cur-
riculum development is undertaken
periodically. The proxies get trans-
lated into standard operating proce-
dures, and, over time, the relation-
ship between the goals of regulation
and the routines followed can
become increasingly weakened.

The lack of fit between the goals of
regulation and what regulators can
measure leads to a situation that
has been termed “regulatory un-
reasonableness,” characterized by
formalistic, legalistic, standardized
inspection processes, and frequently
-severe paperwork burdens (Bar-
dach and Kagan 1982; Bardach
1986; Kagan 1986).

Fifth, the capacity of state regu-
lators to detect non-compliance
varies. No state agency has ever
been sufficiently staffed to permit
lengthy, frequent site visits. Hence
compliance typically is assessed
through data reports, self-reports
by districts, and brief, periodic visits
by regulators. Agencies and districts
alike struggle with the questions of
how adequately paper reports por-
tray school activities and the kinds
and extent of evidence regulators
can garner in their brief visits to
verify the accuracy of reports. Not
only are standards likely to be min-
imal, but efforts to verify conform-
ance to the standards are also likely
to be minimal.

Policymakers should consider the
degree to which mandates set low
sights for practice. While not in-
tending to, policymakers frequently
design policy with the most difficult,
recalcitrant or poorly performing
districts in mind. Policymakers
should realize that the resulting
standards may be irrelevant or irri-
tating to the vast majority of

schools and therefore incapable of
stimulating improvement. Alterna-
tives include higher standards and/
or standards that set not only min-
imums but also growth targets for
those above minimal levels. Furth-
er, it would be advantageous for
states to aim for better matches
between regulations and enforce-
ment capacity.

Because regulation is hard
to relate to good practice

3 and difficult to enforce,
many policymakers are
considering ways to focus
standards around outcome expecta-
tions and to limit regulations about
process.

The current interest in deregulation
stems in large measure from a belief
that regulation of school practice
has failed to assure good schooling.
Some indict the regulations them-
selves for stifling school creativity.
Others counter that much regula-
tion is non-intrusive and that regu-
lation cannot take the rap for poor
test scores in the face of increasing
poverty and other deteriorating so-
cial conditions. But neither group
would assert that the remedy for
poor performance is more rules
about practice.

However, rules about school prac-
tice — about course offerings, the
adequacy of facilities, the assign-
ment of teachers in field — have
been the prime means of stating
policymaker beliefs about adequate
service provision. Also, in apply-
ing regulations to all, policymakers
have attempted to assure minimally

equitable schooling. If regulations
are to go by the wayside, some other
means of holding schools accounta-
ble on adequacy and equity grounds
must be found.

Policymakers are proposing to
substitute outcome standards for
process regulation, partly as a re-
sult of charges that process regu-
lation constrains necessary school
flexibility.

Some reformers argue that schools
should make most decisions about
specific curricula, the organization
of instruction, and pedagogy. They
say that districts should focus on
coordination and facilitation of
school-level decisions rather than
rule making. Further, they say, the
state’s role is to determine and sup-
port ambitious outcome goals, not
to regulate practice (NGA 1990;
Business Roundtable 1990; Smith
and O’Day 1991). At the same time,
debate rages about whether instruc-
tional leadership might come from
the national level.

The extent to which relying more on
outcome standards will actually
lead to less process regulation re-
mains unclear. On the one hand, it
had better do so. It would seem
counter-productive to layer ambi-
tious outcome expectations on the
system without granting schools
maximum flexibility in reaching
those outcomes so they can tailor
programs to the needs of their stu-
dents. However, the American pol-
itical tradition has been to add new
structures, institutions and rules
without subtracting the old (see, for
example, Morone 1990).
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Some process regulations are likely
to remain. Adequate levels of
health, safety, physical plant main-
tenance, and financial accounta-
bility must be assured. Categorical
programs, which typically include
requirements to assure that services
are targeted to meet special needs,
are an important continuing source
of regulation. In fact, many practi-
tioners in deregulated schools find
their flexibility hampered by special
program rules — or the interpreta-
tion of those rules — that are not
included in the deregulation effort.

For example, while class size limits
are lifted in the basic program for
deregulated schools in South Carol-
ina, they remain in effect in the
state-mandated gifted and talented
program. Categorical programs
might also be reviewed to focus
more on outcomes and less on the
regulation of service provision.

Furthermore, it is incumbent on the
system to assure that all students
have an opportunity to meet new
outcome standards, to learn the
expected content and skills. As-
suring equitable access to well-
qualified teachers, high-quality
instructional materials, and various
instructional offerings may require
some degree of regulation. Many
argue that opportunity to learn can
be measured or tracked without
setting standards or constraining
practice. Others assert that some
regulation of practice is essential for
at least some districts, particularly
ininstances where taxpayer support
needs extra leverage or where

4 corrupt practices exist.

If policymakers develop challeng-
ing outcome goals and support
them with related policies on assess-
ment, instructional materials, and
teacher professional development,
they will create new structures for
accountability (CPRE 1991). This is
already happening in a number of
states.

Districts and schools can be held
responsible for student perform-
ance on the outcomes, and regula-
tion of practice will no longer form
the cornerstone of state-local rela-
tions. Policymakers can then strip
away regulations that are no longer
necessary and permit schools maxi-
mum flexibility in reaching the out-
come expectations. Policymakers
interested in outcome accountabili-
ty should make the review and
streamlining of regulation, includ-
ing rules for special programs, an
important component of their re-
form activities.

Tying deregulation to
l high performance seems

plausible, but may have

perverse consequences.
If accountability were to hinge more
on outcome expectations, why
not leave process regulation in
place only for those not meeting
the expectations? Higher achieving
schools and districts would be ex-

empted from process regulation as
long as they exceeded standards.

If some schools and districts were
exempted from regulation, they
would not need to be inspected on
those regulations. Regulators could
devote more time to those who
remain regulated. Paperwork could
be limited for those exempt and
better verified for the non-exempt.
Not everyone would have to comply
with minimal standards many feel
are inappropriate, perhaps con-
straining and at least not worth the
trouble of documenting.

Even though outcome-based ac-
countability is just developing
as a strategy, a number of states
currently use deregulation, or eligi-

bility for waivers, as a reward for
higher-achieving and/ or consistent-
ly highly accredited schools. How-
ever, school improvement research
teaches that autonomy or flexibility
is a likely precursor to improve-
ment. Hence, a logical dilemma
is presented: if discretion helps
schools improve, why deny it to
those who need to improve?

Less successful schools might be the
very ones who need aspects of de-
regulation; unlike highly achieving
schools, they have not flourished
under the prevailing rules. For most
schools that are ineligible if deregu-
lation is viewed as a reward, lower-
performance is not for lack of effort
or desire. Let us assume the truly
“bad apples,” those who deliberate-
ly shirk compliance, could be weed-
ed out. The remaining willing, but
not yet successful, schools might use
flexibility to better meet the spirit of
state regulations while not precisely
conforming to the letter.

If deregulation is seen as a means of
providing schools sufficient flexi-
bility to improve, policymakers
should consider the broad range
of schools needing improvement.
Most schools, the persistent com-
pliance shirkers or “bad apples”
aside, could probably benefit from
flexibility. Deregulation should not
be reserved for the most successful.

Policymakers are reluc-
tant to remove regulation

for persistently troubled

districts and schools. In-
stead, such districts may
be subject to enhanced enforcement
of regulation through state takeov-
er. However, takeover programs
may not solve the troubles and must
be carefully designed.

What to do about the “bad apples”
is a recurring state policy dilemma.
In virtually every state, there are
some schools and districts where
both achievement and compliance
are perpetual problems. Whether
political interference or lack of com-
petence is an issue, a heavy state
hand is judged to be necessary to



assure that students are provided
minimal services.

Two key decisions arise in'designing
sanctions for troubled districts. The
first concerns the circumstances
that warrant punishment as op-
posed to assistance — are local
officials resistant to improvement
or are they suffering from lack of
capacity or resources?

A logical approach, one which
exists on paper in most states,
would rely first on assistance and
then resort to sanctions only when
localities refuse or fail to avail
themselves of assistance. However,
in practice the sequence of assist-
ance and sanctions can be blurred.
Most states lack adequate capacity
for assistance, having focused in-
creasingly scarce agency resources
on compliance as special programs
and attendant regulations have
multiplied.

Many states rely on the same offi-
cials to monitor and assist which
confuses their roles. In fact, it is
frequently hard for local officials to
discern whether assistance prior to
sanctions is meant to forestall sanc-
tions or to gather evidence to justify
their eventual imposition.

The second decision concerns the
nature of the sanctions. The severest
sanction currently applied to sub-
standard districts is state takeover.
While takeover programs may act
as a deterrent to troubled districts,
as currently designed they do little
to improve schooling in districts
subject to intervention.

CPRE conducted research in Ken-
tucky, focusing on the educational
deficiency program that operated
until the 1991 Kentucky Education
Reform Act, and in New Jersey
focusing on the state’s intervention
in the Jersey City school. The re-
search suggests several problems
with takeover programs. First, edu-
cational issues at the school may not
take priority. Because attention is
frequently focused at the central
office, where new leadership or state
intervenors focus on revising poli-
cies and procedures, state efforts to

encourage good practices may not
filter down to the schools.

Although participating districts
may have clear problems related to
central management, the teachers,
parents and citizens who are suffer-
ing through the public stigma of
takeover look for solutions to the
educational problems that contrib-
uted to the sanctions. They may
loose both patience and hope if
school-level improvement is not a
top priority.

Another concern is that takeover
programs are likely to be immersed
in a web of documentation, litiga-
tion and justification concerning the
propriety of the decision, the em-
ployment rights of personnel and
other issues.

Even assuming that court decisions
in the first rounds of takeover
would settle a number of matters
once and for all, it appears that
receivership is so charged and deli-
cate an issue that record-keeping to
justify and document every action
might take precedence over assist-
ing districts and schools to comply
with state standards. Endless docu-
mentation is in some ways the es-
sence of unreasonable oversight,
even when it occurs in localities
clearly requiring oversight.

Finally, takeover programs may not
remedy the political problems that
can make troubled districts takeov-
er targets to begin with. If previous
leadership remains in . place, little
faith can be placed in the endurance

of state-designed management or
accountability procedures once
state officials leave. If top leader-
ship is removed but virtually all
other personnel, including the
friends and relatives of the ousted
officials, retain tenure rights in the
system the potential exists for re-
newed political interference once
the state departs.

Attention to general board and ad-
ministrator ethics — for example,
through training programs — may
have more potential than time-
limited state intervention in ad-
dressing corruption and patronage
problems in troubled districts.

Observation of state intervention
efforts suggests that policies de-
signed for the handful of schools
and districts that would not, absent
state direction, provide adequate
services, should emphasize assist-
ance. Such a strategy may require
enhanced capacity in the state agen-
cy or the creation of new sources of
help through regional units, univer-
sities, peers from other districts and
the like. Intervention quickly be-
comes a focus of litigation and
justification which may complicate
or blunt state efforts to help. If
intervention is necessary, a school-
level focus would serve educational
goals better than a district focus.
Political interference may not dis-
appear as a result of time-limited
state intervention and may require
more general policy solutions.

Regulation is often not
the barrier it seems.

6 Although regulation may
be only weakly related

to good practice, it is wrong to
assume that removing regulation
will necessarily inspire good prac-
tice. If schools are not achieving, or
not exemplifying good practice, it is
unlikely that simply removing
regulation will provide the remedy.

In many cases, regulation is not
even the source of policy con-
straints; local interpretation is
frequently mistaken for regulation.

Sometimes local leaders fear B



zealous monitors and overcomply
to be on the safe side. Sometimes
they find regulations helpful in
garnering taxpayer support or jus-
tifying programmatic initiatives.
Saying “the state makes me do it,”
even when that is not literally true,
can be useful in persuading citizens,
parents and staff to support district
initiatives. Also, given the low en-
forcement capacity of many states,
schools that want to break free of
regulatory constraints can often
find ways of doing so, of creatively
non-complying, without formal
deregulation.

Even where both regulation and
enforcement are real, they are most
likely not the primary barriers to
good schooling. Tradition probably
stifles creativity just as much as
regulation; the focus of many as-
pects of the system — for example,
assessments and textbooks — on
low-level skills limits the horizon
and undermines innovation.

Local lack of interest in many state
offers to waive rules supports the
idea that regulation is not the only
impediment to change. State policy-
makers tend to view initial low
numbers of waiver applications as
temporary. They assume that as
schools restructure or change — get
“vision” — they will find regulation
to be more of an impediment. How-
ever, in the absence of other factors
that promote change — such as
technical assistance, models of good
practice and high expectations — it
is unlikely that schools will change
enough to make regulations feel
restrictive.

In South Carolina, a highly regulat-
ed state, about half the activities
undertaken by deregulated schools
would have been possible previous
to the enactment of reforms that
waived rules for certain schools
(Fry, Fuhrman & Elmore, 1992).
While deregulation may help spur
innovation, as the next section dis-
cusses, the regulations themselves
are not necessarily in the way.

Dramatic school change should not
be expected in the wake of deregula-

6 tion. Some critics of our over-

bureaucratized system assume that
simply removing constraints will be
sufficient to stimulate school crea-
tivity. Policymakers should be
aware that the evidence does not
support this conclusion.

Even though regulation is
Jrequently not a serious
7 hindrance to good prac-
tice, under certain condi-
tions, deregulation helps
stimulate school improvement.
Once they were deregulated, about
two-thirds of eligible South Caroli-
na schools undertook activities,
such as integrating curricula and
creating opportunities for sustained
contact between teachers and stu-
dents, that seem promising, at least
in their initial phases. Although half
of these activities would have been
possible without deregulation, over
70 percent of the activities were in
fact undertaken only after deregula-

tion. Why? What is it about deregu-
lation that influences innovation?

In South Carolina and Washington,
deregulatory efforts provide two
types of stimulus to change. First,
schools that participate in these
programs feel that they are expected
to innovate as a result and feel some
pressure to break beyond existing
barriers in the process. The spot-
light is on them, at least in the early
stages of such programs, to show
that they have vision and are not
willing to let rules impede. Whether
or nct they actually do innovate in
meaningful ways will only become
apparent over time, but at least
initially, schools feel a responsibility
to examine their programs and
identify improvements.

Second, the regulatory flexibility
provisions encourage schools to
identify, and perhaps act on, the
real impediments they face. The

‘process clarifies the extent to which

regulation, as opposed to tradition
or local interpretation of regulation,
is constraining. It also helps to
surface other barriers, such as lack
of funding or skepticism of schools
that may well receive students from
innovative schools. Deregulation

may remove one excuse for main-
taining the status quo and contrib-
ute to overcoming other excuses.

A variety of factors interact with
deregulatory efforts and affect
school-level activity. For example,
in Washington additional teacher
time is supported in schools partici-
pating in the state’s Schools for the
21st Century program. South Car-
olina funds a university consortium
to provide technical assistance to its
deregulated schools. In both states
schools receive publicity and rec-
ognition associated with their
special status.

The local district also plays an im-
portant intermediary role. In South
Carolina, where individual eligible
schools are deregulated by the state,
ambitious activities are more likely
to occur where districts are strongly
supportive. Some districts urge
schools to take advantage of their
status. Some provide leadership
and assistance to support innova-
tion. Also, the central office may
influence how school personnel cal-
culate risks associated with ambi-
tious change. Since the schools
qualifying for deregulation are the
most successful in the state, winning
both substantial monetary awards
and recognition for student achieve-
ment, they might fear changes that
“rock the boat.” Districts can
provide support for change that
counteracts the possibility of losing
recognition and reward dollars.




Policymakers can expect deregula-
tion to create expectations for
change and to clarify barriers. In
that way, deregulation may provide
a stimulus for change, but policy-
makers should also be prepared to
offer additional support for change
through leadership, assistance, sup-
port of teacher planning time and
the like.

Deregulation will be diffi-

cult to achieve through

8 rule-by-rule waiver offers.
The stimulus provided by deregula-
tion is unlikely to come through
programs that exempt schools from
individual rules upon their request.
Individual regulations are less likely
to impede than the intersection of
regulation. For example, a high
school’s organization of instruction
is shaped by the interaction of regu-
lations on course offerings, gradua-
tion requirements, teacher certifica-
tion and facility use, as well as by
nonregulatory factors like college
admissions policies. No one regula-
tion operates independently of the
others.

Also, if deregulatory programs
operate more to spur creative think-
ing and to clarify boundaries than
to remove serious barriers, a single
rule request program falls short.
Depending on the school to first
plan change and then identify
regulatory barriers offers a weak
stimulus: the barriers remain in
planners’ mindsets during the de-
velopment period, the removal of
regulation is contemplated only
once the change is planned, and a
process of state review and approval
still must be faced. It is not hard to
imagine how such a process may
dampen ambition.

Washington’s experience with its
rule-by-rule request program pro-
vides some evidence to indicate that
single rule waivers on request pro-
grams do not generate much inter-
est. Although the state’s Schools for
the 21st Century program of sup-
port for restructuring has generated
hundreds of applications, few

[ ]

projects have requested waivers for
their programs. Of the 21 initial
grantees, only 6 requested a total of
15 waivers from state regulation, 9
of which were granted. Eleven of the
33 projects participating as of 1991
were granted waivers in one or more
of 13 categories. The most common
concerned regulations governing
total program-hour offerings for
basic skills and work skills (5 pro-
jects); and classroom teacher stu-
dent contact hours (5 projects).

A realistic view of the benefits of
deregulation — which sees it as a
likely but insufficient stimulus for
school improvement — sets ap-
propriate limits on expectations
from deregulatory strategies. How-
ever, even such limited expectations
may not be realized through deregu-
latory programs that depend on
waivers of single rules upon request.

Blanket deregulation ap-

pears more promising
than rule-by-rule waivers
on request.
Granting up front, automatic ex-
emption to regulation may create a
more fertile climate for considera-
tion of improvement efforts than
rule-by-rule waiver request pro-
grams. The reason may be as mun-
dane as the fact that automatic

exemption requires no paperwork/
approval process.

But there may be more substantive
reasons. Automatic, sweeping de-
regulation may be more stimulative
of change because it broadens the
horizon for planning of change,

removing parameters more tho-
roughly than waiver request pro-
grams. One might imagine that a
very different change process occurs
when one is told that a set of rules
no longer applies than when one is
told to plan an innovation and
request exemption from the specific
barriers identified. In addition, a
blanket exemption from a set of
related rules addresses the con-
straints created by the interaction of
regulation.

In South Carolina, both rule-by-
rule and blanket exemption pro-
grams exist. The comparison favors
the blanket approach. In 1989, the
state enacted Target 2000 reform
legislation that included the Flexi-
bility Through Deregulation pro-
gram. Schools that are taking ad-
vantage of blanket waivers under
the flexibility program could have
removed at least some of the same
barriers by applying for individual
experimental exemptions before the
program existed. Few did, yet most
are undertaking activities now that
they associate specifically with the
advent of deregulation.

Also, few South Carolina schools
have applied for waivers through
two rule-by-rule programs also
created by Target 2000. Over the
first two years of the School Inno-
vation Grant program, 71 schools
were funded for implementation of
innovations; only 4 of those in-
cluded waivers. In the Dropout
Prevention Grant program which
supported 32 grants over the initial
two years, there were approxi-
mately 15 waivers, many to the
same site.



The design of deregulatory ap-
proaches is an important influence
on their use by schools. As argued
previously, deregulation efforts
should be designed so as to broad-
en, not limit, eligibility. Two other
design aspects should be noted.
First, regulatory exemption should
be automatic and not depend on
school or district identification and
request. Second, many intersecting
rules should be eliminated simul-
taneously.

Deregulation is best pur-

sued in combination with
an overall state strategy
to improve schools.
Deregulation offers the most poten-
tial as part of an overall state plan
for improving education. That plan
should shift accountability away
from compliance with process regu-
lations and towards performance
on outcomes. State determination
of the goals it wishes to achieve and
orchestration of various policy in-
struments around those goals
should be the foundation of the plan
(Smith and O’Day 1991; CPRE
1991). Deregulation is a strategy for
giving schools enough flexibility to
meet the goals, not a substitute for
clear goals and appropriate policy
mechanisms. For example, unless
states determine how process dereg-
8 ulation might help various types of

schools better meet state goals, they
will likely restrict programs so few
schools benefit and the most needy
are ineligible.

In the context of outcome accoun-
tability, deregulation should in-
clude a broad range of schools, not
just the highest performing, and
provide automatic and blanket ex-
emption. Such deregulation can
realistically be expected to provide a
stimulus for change but will not, in
and of itself, turn tradition-bound
schools into exemplars of creativity.

States should consider a range of
policies — such as teacher profes-
sional development and assistance
to schools — to help schools take
advantage of the flexibility and
maximize achievement. Finally, the
schools and districts too persistently
troubled to be deregulated may re-
quire intervention that is carefully
designed around their specific
needs. While not panaceas, new
approaches to regulation are worth
continued experimentation and
study in the context of multi-faceted
reform of education.

References

Bardach, E. 1986. “Educational Paperwork.” In School Days: The
Legalization and Regulation of Education, edited by D. L. Kirp and D.
N. Jensen, 124-44. Philadelphia: Falmer.

Bardach, E., and R. A. Kagan. 1982. Going by the Book: The Problem
of Regulatory Unreasonableness. Philadelphia: Temple University
Press.

Business Roundtable. 1990. Essential Components of a Successful
Education System: The Business Roundtable Education Public Policy
Agenda. New York: Author.

Consortium for Policy Research in Education. 1991. “Putting the Pieces
Together: System School Reform.” CPRE Policy Briefs. New Bruns-
wick, NJ: Author.

Darling-Hammond, L., and B. Berry. (1988). The Evolution of Teacher
Policy (Prepared for the Center for Policy Research in Education). Santa
Monica: RAND Corp.

Fry, Patricia, Susan H. Fuhrman, and Richard F. Elmore, 1992. South
Carolina’s Flexibility through Deregulation Program. New Brunswick,
NJ: Rutgers University, Consortium for Policy Research in Education.

Kagan, R. A. 1986. “Regulating Schools: The Problem of Regulatory
Unreasonableness.” In School Days: The Legalization and Regulation of
Education, edited by D. L. Kirp and D. N. Jensen, 64-90. Philadelphia:
Falmer.

Morone, James A. 1990. The Democratic Wish. New York: Basic Books.

National Governors’ Association. 1990. Educating America: State
Strategies for Achieving the National Education Goals. Report of the
Task Force on Education. Washington, DC: Author.

Purkey, S., and Marshall S. Smith. 1983. “Effective Schools: A Review.”
Elementary School Journal, 83: 427-452.

Smith, Marshall S., and Jennifer O’Day. 1991. “Systemic School
Reform.” In The Politics of Curriculum and Testing: 1990 Yearbook of
the Politics of Education Association, edited by S. Fuhrman and B.
Malen. London and Washington, DC: Falmer Press.




